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The Rail Operations Safety Branch (“ROSB”} of the California Public Utilities Commission’s
{(“Commission’s”) Consumer Protection and Safety Division offers the following discussion and
past Commission Decisions related to BNSF Railway Company’s {“BNSF’s”) Memorandum of
Points and Authorities In Support of Demurrer to Complaint in the above-referenced matter.
Essentially, the ROSB disputes BNSF’s conclusions that the Commission’s General Order (“G.0.”)
135 is preempted by federal law, specifically:

1) the Federal Railroad Safety Act (“FRSA"); or
2) the Interstate Commerce Commission Termination Act (“ICCTA").

The U.S. Supreme Court in CSX v. Easterwood, 507 U.S. 658 (1993) held that 49 U.5.C. § 20106
“displayed considerable solicitude for state law.” Easterwood, supra at p. 665. There are two
express saving clauses in Section 20106 that override federal preemption and permit the states
to pass rail safety laws. /bid.

To prevail on the claim that the regulations have pre-emptive effect,
petitioner must establish more than that they "touch upon" or "relate to"
that subject matter...for "covering" is a more restrictive term which
indicates that pre-emption will lie only if the federal regulations
substantially subsurme the subject matter of the relevant state law. See
Webster's Third New International Dictionary 524 (1961} (in the phrase
"policy clauses covering the situation," cover means "to comprise,
include, or embrace in an effective scope of treatment or operation")
[emphasis added]. - ‘

Easterwood, supra, 507 U.S. at 664.

The U.S. Court of Appeals for the Ninth Circuit has held that “the Constitution permits
[Congress] to regulate only those intrastate activities which have a substantial effect on
interstate commerce, and such regulation of purely intrastate activity reaches the outer limits
of Congress’ commerce power [original emphasis].” U.S. v. McCoy, 323 F.3d 1114, 1118, (9"‘ Cir.
2003), citing United States v. Ballinger, 312 F.3d 1264, 1270 (11th Cir. 2002).
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BNSF argues that the Federal Railroad Administration (“FRA”) regulates the speed of trains by
limiting train speeds based solely on the quality of track. Title 49 C.F.R. parts 213.1 et seq.
provides that freight trains operating on Class 1 track may travel at speeds up to 10 mph, on
Class 2 track at speeds up to 25 mph, and on Class 3 track at speeds up to 40 mph. 49 C.F.R. Pt.
213.9. BNSF claims that these speed limits preempt the states from prohibiting freight trains
from resting on tracks that block a public highway no matter how long the crossing may be
blocked. The notion that FRA speed limits “subsumes” the problem of blocked public highway-
rail crossings is not supported in federal legislation, regulations, or precedent. it is indisputable
that blocked highway-rail crossings prevent fire, police, and other emergency vehicles from
performing life-saving duties by addressing emergencies swiftly. The fact that the FRA’s
regulations prevent freight trains from unsafe speeds over the tracks at those crossings is an
entirely different matter—a different safety concern. Those FRA regulations do not address the
public health hazards of blocked crossings.

Many of the state laws that have been found preempted by the previously-cited FRA regulation
required minimum train speeds over highway-rail crossings. However, BNSF cites CSX Transp. V.
City of Plymouth, 283 F.3d 812 (6™ Cir. 2002) in support of its federal preemption claim. The
court in Plymouth reasoned that “the amount of time a moving train spends at a grade crossing
is mathematically a function of the length of the train and the speed at which the train is
traveling.” This tautology is not helpful and does little to clarify the public health problems
posed by blocked crossings since the safety concern raised by blocked crossings is the limitation
of public access by emergency vehicles thereby adversely affecting public safety.

BNSF suggests that the FRA has “purposely declined’ to place a time limit on the amount of
time that trains may be stopped at a rail crossing.” (BNSF Memo at p. 9) The mere fact that the
FRA has not prohibited blocking a crossing cannot be used to support a claim of negative
preemption. Negative preemption requires the regulatory agency to consider the issue and
explain precisely why it chooses not to address the matter. “...[1]if after due consideration the
FRA determines that a particular regulation is not justified, that determination has the same
preemptive effect as the adoption of a regulation...[but] [w]hen the FRA decided not to adopt
proposed regulation 213.39 relating to obstacles near tracks, it did not do so because it

-concluded that the regulation was not justified.” Southern Pacific Transp. Co. v. Public Utilities
Com., 647 F. Supp. 1220, 1226 (N.D. Cal. 1986), aff'd per curiam, 820 F.2d 1111 (E%*th Cir. 1987).
See also: Union Pac. R.R. v. California PUC, 109 F. Supp. 2d 1186, 1195 (N.D. Cal., 2000). BNSF
has not provided any cases or FRA rulings that explain the FRA’s reasoning for not addressing
blocked crossings. The FRA has never considered blocked crossings or given an explanation for
its failure to address the problem.

Finally, BNSF claims that the Interstate Commerce Commission’s successor agency, the Surface
Transportation Board (“STB”), has such broad jurisdiction as to cover “transportation by rail
carriers” that bar other governmental or regulatory agencies, state or federal, from having even
a tangential affect on rail transportation. BNSF offers no support for this broad interpretation of
the jurisdiction of the STB.
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The Oregon court in BNSF Railway Co. v. Ore. Dept. of Transp., 2009 WL 997144 (Or. App. Ct.
2009) cites Fla. E. Coast Ry. v. City of West Palm Beach, 266 F.3d 1324, 1331 (11" Cir. 2001)
which held that the STB “’does not usurp the right of state and local entities to impose
appropriate public health and safety regulations on interstate railroads,’” so long as those
regulations do not interfere with or unreasonably burden railroading.” The reasoning of the
Eleventh Circuit Court of Appeals was that,

...express pre-emption applies only to state laws "with respect to
regulation of rail transportation.” 49 U.5.C. § 10501(B} {(emphasis
added). This necessarily means something qualitatively different
from laws "with respect to rail transportation." See Bennett v.
Spear, 520 U.S. 154, 173, (1997) (relying on "'cardinal principle of
statutory construction’ [that courts must] 'give effect, if possible,
to every clause and word of a statute.') (citations omitted). In
this manner, Congress narrowly tailored the ICCTA pre-emption
provision to displace only "regulation," i.e., those state laws that
may reasonably be said to have the effect of "managing" or
"governing” rail transportation, Black's Law Dictionary 1286 (6th
ed. 1990), while permitting the continued application of laws
having a more remote or incidental effect on rail transportation.
See Cal. Div. of Labor Standards & Enforcement v. Dillingham
Constr. N.A.,, 519 U.S. 316, 334 (1997).

Fla. E. Coast Ry. v. City of West Palm Beach, supra at 1331.

Neither the Oregon administrative regulation nor the Commission’s G.O. 135 manages or
governs rail transportation. Both the Oregon regulation and the G.0. do not affect the speed of
a train over the crossing. Neither provision regulates the safe operations of trains over
crossings. Both provisions permit railroads to comply with all federal safety regulations such as
the need to stop in an emergency or to complete an FRA-required brake test.

Under G.0. 135, a public grade crossing which is blocked by a stopped train, other than a

* passenger train, must be opened within 10 minutes. But this time limit shall not apply to any
blocking resulting from compliance with State and Federal laws and regulations, terrain and
physical conditions, adverse weather conditions, conditions rendering the roadbed or track
structure unsafe, mechanical failures, train accidents, or other occurrences over which the
railroad has no control. Consequently, G.O. 135 applies only to blockages completely unrelated
to a federal rule or regulation—safety or commercial—requiring the freight train to stop at a
public crossing and block it for more than 10 minutes.

1 “These time limit provisions shall not apply to any blocking resulting from compliance with State and

Federal laws and regulations, terrain and physical conditions, adverse weather conditions, conditions
rendering the roadbed or track structure unsafe, mechanical failures, train accidents, or other
occurrences over which the railroad has no control, except that such crossing shali be cleared with
reasonable dispatch.” G.0. 135, /5.
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In conclusion, BNSF fails to address the real public health issues resulting from blocked
highway-rail crossings. The enclosed decisions of the Commission modifying its rule against
blocked crossings demonstrate the need for such a prohibition when federal rules are not
violated and safety does not require the blockage of the crossing. BNSF is the successor to the
Atchison, Topeka, and the Santa Fe Railway which was a willing partner in the Commission’s
rulemaking in G.0. 135. The Commission has no comment on the criminal aspects of the
proceeding and simply opposes a finding by the court that G.0O. 135 is preempted by federal
law.

Sincerely,
/s/ PATRICK S. BERDGE

Patrick S. Berdge, Staff Counsel

psb@¢puc.ca.gov
(415) 703-1519

Enc.

cc: Karl S. Lytz, Latham & Watkins LLP karl.lytz@lw.com
Carlos Privat, City of Richmond Carlos_Privat@ci.richmond.ca.us
Randy Riddle, City of Richmond randy riddle@ci.richmond.ca.us
Trisha A. Aljoe, taljoe@richmondpd.net
G. Scott Emblidge, emblidge@meglaw.com
Richard W. Clark, Director, CPSD
Paul W. King, Deputy Director, CPSD
Rick Gallant, Program Manager, ROSB
Daren Gilbert, Prog. & Proj. Super., RCES
Jason Zeller, Asst. Gen. Counsel
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@ LexisNexis:

Submission of Commission investigation into regulations of Resclution No. 8-1278 (So.
Pac. Transportation Co., et al.) set aside, and further hearings ordered.

Decision No. 81717, Case No. 8949
California Public Utilities Commission
1973 Cal. PUC LEXIS 638; 75 CPUC 390
08/14/73

HEADNOTES: [*1]

[1] Crossings -- Commission Jurisdiction -- Public Interest. There is a statewide public interest in the use and occu-
pancy of crossings and the use of a crossing providing expeditious and safe movement of both rail and motor vehicle
traffic is superior to any inconcsistent individual interest in the use of a crossing.

[2] COMMISSION -- GENERAL JURISDICTION AND POWERS - LEGISLATIVE FUNCTIONS. Where
regulation of blocking affects the safety of railroad operations which is a matter of statewide concern, the Commission
has a duty to prescribe regulations over the subject matter. :

(3] CROSSINGS -- PUBLIC CROSSINGS -- RAILROADS -- STANDARD OF CARE. The law in California is
that the operator of a railroad at a public crossing is held to the standard of care of the man of ordinary prudence under
the circumstances.

(Appearances are listed in Appendix C of Proposed Report)
PANEL: Vukasin, JP; Moran, Thomas;
OPINIONBY: Sturgeon, Vernon L

OPINION:
INTERIM OPINION

This is an investigation on the Commission's own motion into the blocking of public grade crossings for the pur-
pose of determining:

1. Whether Commission Resolution No. S-1278, which now prescribes rules to be adopted by railroads regarding
occupancy [*2] of public grade crossings, should be revised or revoked; and

2. Whether a general order should be prormlgated regulating the occupancy of grade crossing by trains.

Public hearings were held, briefs were filed, and on November 9, 1970 Examiner Thompson issued his Proposed
Report. Exceptions to the Proposed Report and replies thereto were filed. The Examiner proposes the revocation of
Resolution No. $-1278 and the adoption of a General Order, the stated purposes of which are:

To prohibit any unnecessary blocking of public grade crossings by any railroad corporation, to provide for the
clearing of any blocked public grade crossing with minimum delay to the traveling public consistent with the require-
ments of safety and subject to federal and state regulations governing the operations by railroad corporations, to pro-
mote the cooperation and joint action by railroad corporations and local agencies in connection with problems resulting
from the blocking of public grade crossings, and to provide means whereby any railroad corporation or local agency
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may obtain relief from said regulations or have additional regulations imposed in connection with operations over a
public grade crossing [*3] where local conditions so require.

In its exceptions the Commission staff asserts that the Examiner's proposed regulations are not workable and rec-
ommends adoption of the regulations in Resolution No, §-1278 with the revisions it suggested at the hearing {Appendix
A to the Proposed Report). The Atchison, Topeka and Santa Fe Railway Company {Santa Fe) suggests regulations in
the format of Resolution No. 8-1278 but with provisions somewhat different from those suggested by the staff, South-
ern Pacific Transportation Company (S.P.) also asserts that the Examiner's proposal is unworkable and suggests modifi-
cations of the staff's proposal. The city of Fremont objects to the Examiner's recommendation that enforcement of the
regulations by subject to approval by the Commission and contends that effective regulation of blockings necessitates
enforcement by local agencies without prior intervention on the part of the Commission. The city of Los Angeles rec-
ommends the adoption of the Examiner's proposal, asserting, "The Hearing Examiner has proposed a workable practical
solution to a difficult problem." The League of California Cities, by letter, stated that the Examiner's recommendation
[*4] is an acceptable compromise and that it assumes that if a party does not file exceptions that that party is deemed to
have approved the proposed report. It did not file exceptions or replies to exceptions.

The scope of this proceeding is limited to the blocking of public grade crossings by railroads as a result of trains,
cars, or locomotives being stopped in the crossing, or stopped within the circuits operating automatic gates protecting
the crossing, or as a result of switching operations over the crossing. In its exceptions S,P. contends that the State is
without jurisdiction to regulate blocking resulting from moving trains. We do not reach that issue because the matter of
blocking by trains moving over the crossing is not within the scope of this proceeding,

The parties do not seriously dispute that regulations are required to control blocking; the contested issues concern
which entity should do the regulating and enforcing; and if the Commission exercises its jurisdiction what should be the
form and content of its regulations.

The Examiner's recommended findings and conclusions concerning the operational problems of the railroads and
the traffic problems encountered [*5] by cities as a result of blockings are fully supported by the evidence of record.
The deficiencies listed by the Examiner of the regulations, both in form and in substance, in Resolution No. $-1278 and
his conclusion that the regulations should be revoked concurrently with the establishmeent of new regulations in a Gen-
eral Order is also fully supported by the evidence. The same may not be said regarding his conclusions on the regula-
tions that should be established, nor do we entirely agree with his conclusions regarding enforcement of regulations
governing the occupancy of public grade crossings by railroads. The principal reason for the lack of support for his pro-
posed regulations is that his proposals, particularly those involving procedure, were not before the parties at the hear-
ings. The staff presented evidence to support only its position that the regulations in Resolution No. S-1278 are suitable
and proper; the presentations by the cities were directed towards their positions that the local ordinances regulating
blocking are necessary for them to be able to cope with the traffic problems; and the railroads concemed themselves
mainly with the presentation of evidence of [*6] their operational problems. The evidence presented by the parties was
not directed specifically to the regulations proposed by the Examiner. His recommendation cannot be said to be a modi-
fication of a proposal made by any party. The parties have not had opportunity to make representations regarding the

-regulations the Examiner recommends other than in their exceptions to his proposed report. Staff and the railroads in
their exceptions question the workability of the regulations. S.P. specifically requested opportunity to present evidence
showing that at least two of the provisions of the proposed General Order are unrealistic and impractical.

The status of this proceeding at this juncture is that it has been shown conclusively that the proposals for regulation
advocated by the staff, by the railroads, and by the other participants at the hearing are not suitable for governing the
occupancy of public grade crossings by railroads; and while some regulations proposed by the Examiner have some
support they have not been subjected to test at public hearing. We are satisfied, however, that the format and the stated
purposes of the General Order proposed by the Examiner point the [*7] way towards reasonable and suitable regula-
tions. It will be our purpose here to make preliminary observations on the evidence received thus far regarding issues in
this proceeding, to set aside submission of this proceeding to receive further evidence concerning the regulations that
should be promulgated, and to direct the Commission Staff to consult with the railroads and other participants, and to
present at such further hearings a proposed "General Order Governing the Occupancy of Public Grade Crossings by
Railroads and Rules Relating Thereto" which will effect the purposes stated in the Examiner's Proposed Report. We
anticipate that the railroads and other participants will cooperate with the staff in the development of reasonable regula-
tions consistent with our conclusions.
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We will not undertake to rule on each exception but will consider those relating to the substance of the Examiner's
recommendations in our discussion. There were a number of exceptions regarding language and word definitions in the
proposed regulations; those should be considered by the staff and the parties in the preparation of a suggested General
Order which will be the subject of further hearings. [*8]

{1} The portion of the Proposed Report from the beginning through the section entitled "Regulations Concerning
Blocking" is factually correct; however, lack of emphasis therein can lead to a misunderstanding of the issues and of the
problems involved in the regulation of the occupancy of grade crossings by railroads. The Examiner states, "No one
disputed the fact that blockings of crossings do occur and can cause chaotic traffic conditions. Communities can be, and
have been, virtually isolated as a result of blockings at crossings.” This and other statements in the Proposed Report,
while factually accurate, would lead one to believe that the principal issue herein is tantamount to resolving conflicting
interests of the railroads and the cities. nl- The substantial portion of the commerce of California moves by railroad and
by motor vehicles and such movements affect the public interest statewide. There is a statewide public interest in the
use and occupancy of crossings. With respect to the use of a grade crossing, the position taken by municipalities to keep
the crossing clear for the safe and expeditious movement of motor vehicle traffic ordinarily coincides with the interest
[*9] of the public dependent upon motor transportation, and the position taken by the railroads to make such use of the
crossing to conduct railway operations safely and expeditiously ordinarily will coincide with the interest of the public
dependent upon rail transportation. There is no question that the well-being of the people of this State is dependent
upon both rail and motor vehicle transportation as well as other forms. The use of a crossing which will provide expen-
ditious and safe movement of both rail and motor vehicle traffic is in the best interest of the people of this State and
such use and interest should supersede any individual interests inconsistent with the statewide public interest.

nl In the exceptions of Santa Fe: "The Examiner’s Proposed Report attempts to resolve the interests of the
cities and railroads -- a most difficult task. While the report clearly recognizes these interests and sets forth a
possible solution, in fact, the proposed General Order therein is believed to create the potential for conflicts and
more problems than presently exist between the cities and the railroads.” '

From a reading of the Proposed Report one might draw an inference that [*10] if a train stop is necessary by reason
of casualty, signals, train meets, or federal or state regulations, and as a result a public crossing is blocked, that the
biocking is a necessary result of the stop. That is not the case. As was adverted to in the report conceming the charging
of air brake lines, within limits, the railroad may have a choice of where to stop when such stop is necessary. As modi-
fied and amplified by the foregoing, the findings and conclusions set forth in this portion of the report are supported by
the evidence.

Can and Should Regulations Regarding the Blocking of Grade Crossings be Made by Local Agencies?

[2] The Examiner concluded that it is not necessary to reach the question as to whether the Commission has exclu-
sive jurisdiction over the regulation of the use of public grade crossings because the evidence demonstrates that the
Commission should exercise its jurisdiction by prescribing regulations over the subject matter. That conclusion is based
upon findings that the regulation of blocking affects the safety of operations of railroads which is a matter of statewide
concern which the Commission has a duty to supervise, and that in the absence [*11] of regulation by the Commission
there might be gaps in regulation. (Cf. People v Germick (Appellate Department of the Los Angeles Superior Court,
Case No. CR A 8075, October 7, 1968) and the Hewitt Elections Act of 1911.) No party took exception to these find-
ings and conclusion and they are supported by the record.

[3] There is a paragraph under the captioned heading in the Proposed Report which could be interpreted to be in-
consistent with California law. The Examiner stated:

"The evaluation of conditions to determine when and how a crossing can be cleared safely calls for expertise and is
pot merely a judgment that can be made by a man of ordinary prudence. The evaluation of the actions actually taken by
railroad operating personnel in instances of blocking calls for the same expertise. It is not be be expected that local au-
thorities possess such expertise. The Commission has the power and the responsibility to regulate the safety of railroad
operations, and it has the ability to determine whether an action claimed to have been done by reason of safety was jus-
tified or whether such claim is merely a facade for an irresponsible action."

The above paragraph could be construed [*12] to mean that the railroads have a responsibility to exercise a higher
than ordinary degree of care with respect to their operations over public crossings, and that the evaluation of the action
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taken by the railroads with respect to operations on or over a public crossing is not one which can or should be made by
a court or a jury. Such is not the law in California. In Peri v L.A. Junction Ry. (1943) 22 C 2d 111, Justice Carter in
speaking for the court held: "Generally speaking the duty to exercise reasonable or ordinary care is imposed upon the
operator of a railroad at public highway crossings with respect to persons traveling upon the highway and over the
crossing. The standard of care is that the man of ordinary prudence under the circumstances (cit). The question of neg-
ligence of the railroad operator is ordinarily one of fact in crossing cases as it is in other negligence cases."

As was stated in the Proposed Report, the regulation of blocking affects the safety of operations by railroads which
is a matter of statewide concern. Regulations have been promulgated by the Federal Government and by the Commis-
sion regarding the safety of such operations. The rules established [¥13] by the railroads concerning train operation are
subject to supervision by the Commission. It has been established in this record that compliance by the railroads with
the ordinances enacted by cities can result in conflicts with those regulations and rules.

As modified and amplied by the foregoing, the findings and conclusions proposed by the Examiner are supported
by the evidence.

Should Resolution No. $-1278 be Revised or Revoked?

The Examiner recommends revocation of the resolution. The staff takes exception to that conclusion and recom-
mends the adoption of the regulations in the resolution with the revisions shown in Appendix A of the Proposed Report.
$.P. in its reply asserts that the staff's proposal is unworkable because of the time limits set forth therein, S.P. and Santa
Fe recommend the format of regulation in Resolution No. §-1278 which requires the railroads to file acceptable rules
regarding occupancy of grade crossings. The rules they suggest conform more to the guidelines suggested by the Exam-
iner in this portion of the Proposed Report than to the rules suggested by the staff. One of the suggested rules, however,
would permit operating personnel to engage [*14] in switching so as to occupy a crossing for 10 minutes.

The staff's proposal is unworkable because of the time limits. S.P.'s and Santa Fe's suggestion that the proposal be
revised to make the rules give effect to railroad operating problems does not meet the objections stated in the Proposed
Report. The format of regulation in Resolution No. S-1278 is that the railroads file with the Commission acceptable
operating rules to be followed by railroad employees. First, it was shown on this record, and found by the Examiner,
that such rules are considered by railroad officials, railroad operating employees, and the Commission staff to be guide-
lines rather than rules that must be obeyed under any circumstances. Second, the ordering portion of the resolution pro-
vides only that the railroads must file rules but does not require the railroads to comply with the rules. The requirement
that the railroads comply with their rules is provided only in the order instituting this investigation. The resolution
states that the clearing of an individual crossing may not be necessary or required "where nearby alternate open routes
are available in a series of public crossings”, and "in unforeseen [*15] emergencies”. Even if the order were to require
adherence to the rules by the railroads, those provisos are so broad and undefined as to make it exceedingly difficult, if
not practically impossible, to determine whether a railroad failed to comply with the rules. Third, although the format
of Resolution No. $-1278 gives consideration to the operating problems of the railroads it does not give any considera-
tion to the problems confronting the cities and other public agencies that result from necessary train stops, as well as
unnecessary stops, at grade crossings. We point out two examples of many in this regard. ‘The ordering paragraph of the
resolution provides that where there is an agreement between a railroad and a public agency permitting certain crossings
to be blocked longer than specified in the rules, such agreement shall prevail (emphasis added). There are, or have been
prior to the adoption of Resolution No. $-1278, understandings and agreements between railroad officials and city offi-
cials calling for operations by the railroad which would keep certain crossings clear at all times and certain other cross-
ings clear during particular times of day. Such agreements [*16] would have no force or effect under the resolution.
Santa Fe's proposal regarding switching is:

"Switching over public grade crossings should be avoided whenever possible. If not possible, such crossings must
be cleared frequently to allow vehicles to pass and must not be occupied continuously for longer than 10 minutes unless
(1) it can be seen that no vehicles are waiting at or closely approaching the crossing, or (2) the safety of persons or
property will be endangered by unblocking the crossing.”

The only mandatory language of Santa Fe's proposal is that the crossing shall not be occupied continuously for
longer than 10 minutes unless there are no vehicles being blocked or unless it would be unsafe to clear the crossing.
This record shows that there are numerous crossings when at peak traffic hours a blocking of a crossing for a period of
10 minutes would result in chaotic traffic conditions and would not be warranted by circumstances attendant to switch-
ing of cars by a railroad except under very extraordinary conditions. Such circumstances have largely been avoided as a
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result of discussions among the railroad officials, city officials, and members of the Commission staff. [*17] The re-
sults of such discussions have been agreements upon the part of the railroads to conduct operations so that the crossing
is not blocked by switching during the peak traffic hours. The format of the resolution, however, does not recognize
such agreements, nor does it require the railroad to comply with the terms of the agreements.

The aforesaid three shortcomings of the approach to the problem taken by Resolution No. 8-1278 are stated in the
Proposed Report and there were no exceptions to the Examiner's findings in that regard. There is a fourth aspect to the
format of the resolution which was not discussed by the Examiner which we consider to be an important reason why
such format is unsuitable, that is, the format would be cumbersome and burdensome upon the railroads, the Commis-
sion, and the public agencies. As this record shows, and as pointed out by S.P. in its exceptions, at certain times and
places efficient railroad operations call for rail cars to be stopped in crossings for long periods of time and for switchers
to occupy a crossing for relatively long periods of time. In many instances the railroads have tacit understandings, if not
verbal agreements with city [*18] officials, condoning such occupany of crossings provided they occur at particular
times and provided that certain other crossings are kept clear. Under the format of Resolution No. §-1278 the rules filed
by the railroads would have to specify the operations which are exceptions to the general rules (with 30 days' notice to
the Commission prior to modification of the rules), or an agreement entered into between the railroad and the public
agency would have to be approved by the Commission before "such agreement shall prevail.” Furthermore, if the regu-
lations and rules are to give effect to solutions to the problems of the public agencies, the modifications of the rules to
meet those special circumstances, and the agreements between the railroads and the public agencies regarding the spe-
cial circumstances will be numerous, with the result of overburdening the railroads and the Commission with paper-
work. ’

We conclude that the regulations in Resolution No. 8-1278 are unsuitable and should be revoked concurrently with
the establishment of suitable regulations.

What Regulations Should be Established?

The Examiner characterized blockings as being either necessary or unnecessary. [*19] Itis clear that the "neces-
sary" blockings are those which cannot be avoided because of casualty or the requirements of safety. We do not regard
blockings resulting merely because of railroad operating convenience as necessary. The blocking of crossings disrupts
the flow of commerce on the public highways of this State and when such blocking is unnecessary it ordinarily ad-
versely affects the public interest. We say ordinarily because this record shows that there are some exceptional circum-
stances when the convenience of the public is better served by having a crossing blocked for a period of time. Some of
such exceptional circumstances mentioned in the Proposed Report include the blocking of Fourth Street in San Fran-
cisco by commute trains during certain times of day, the blocking of certain crossings by S.P. commute trains so as to
protect debarking passengers, and the blocking of certain crossings near packing sheds in agricultural communities dur-
ing times of harvest. All of such exceptional circumstances have the approval of the local governmental authorities.
The record shows additional instances when local autkorities have requested or.approved what might be considered
[*20] an unnecessary blocking of a particular crossing in order to avoid lengthy necessary blockings at adjacent cross-
ings.

With respect to the problem of unnecessary blockings the Examiner proposes:

Unless otherwise directed or authorized by the Commission, by agreement (with a local agency), or by a traffic of-
ficer at the scene, no railroad corporation shall unnecessarily block, or cause to be blocked, any public grade crossing.

S.P. points out that the regulation should not apply to moving trains. Its point is well taken in that this proceeding
does not contemplate the establishment of regulations for the occupancy of grade crossings by moving trains except in
the operation of setting out or picking up cars or when engaged in switching operations. This may be remedied by in-
cluding a provision in the General Order stating that the order does not apply to moving trains except as indicated
above. S.P. also asserts that the regulation would prohibit a train occupying a crossing when there are no motor vehicles
or pedestrians desiring to use the crossing. It contends that the regulation would be invalid because no public right is
involved if no one wants to use the crossing at the [*21] time and place in question. It is true that there would be no
disruption of the flow of commerce on the public highways, nor would the ability of any individual to utilize the cross-
ing be impaired under these circumstances. S.P. suggests changing the word "unnecessarily" to "unreasonably”, or to
provide in the General Order, "These regulations shall be effective only when the blocking by a train results in a hin-
drance or inconvenience to anyone in lawful use of the particular public grade crossing.” With respect to the substitution
of the word "unreasonably” for "unnecessarily" the former could be construed that a blocking may not be unreasonable
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if it resulted in a more effieient operation from the standpoint of the railroad. A better manner might be to incorporate
within the suggested rule a proviso indicating that for a crossing to be unnecessarily blocked there must be some motor
vehicle or pedestrian desiring to utilize the crossing at that time.

We come now to the crossings that are necessarily blocked by stopped trains or cars. Such blockings ordinarily re-
sult from casualty or for reasons of safety. For the same reasons why it is not in the public interest to have crossings
[*22] blocked unnecessarily, public interest and welfare require that a crossing that is necessarily blocked be cleared
with the l¢ast possible delay. The Proposed Report and the evidence of record show that what a railroad can or cannot
do to clear a crossing depends upon a number of circumstances. The time required to clear a crossing can vary from a
few minutes in the case of a simple cutting operation, to several hours in the cases of a complete loss of motor power or
a derailment. That is one of the reasons why a requirement that a crossing be cleared within a specified period of time
is unrealistic. The law does not require the impossible. With respect to this problem the Examiner proposes the follow-
ing regulation:

Unless otherwise authorized by the Commission, by agreement (with the local agency), or by a traffic officer at the
scene, whenever a train of a railroad corporation is stopped for reasons other than setting out cars, picking up cars,
switching, or boarding or debarking passengers, and thereby blocks one or more public grade crossings, said railroad
corporation shall cause the train to be cut immediately so as to permit traffic at the heavier traveled crossing to [*23]
proceed without delay unless the cutting of the train will endanger the safety of persons or property, or unless the opera-
tion of cutting the train, and/or recoupling the train will result in greater delay to vehicle traffic than if the train were left
intact.

In substance the proposed regulation would require, subject to the stated exceptions, railroads to cause a stopped
train "to be cut immediately” at one crossing, namely, "the heavier traveled crossing." S.P. asserts that as in the case of
unnecessary blockings this regulation should be applicable only if there are people or vehicles being delayed. We do
not agree. Adoption of 8.P.'s suggestion would mean that the railroad would not have to commence the operation of
cutting the train until a pedestrian or vehicle arrived at the crossing resulting in a greater delay or hindrance to the vehi-
cle than if the railroad had immediately commenced its cutting operation after making its necessary stop. The evidence
shows that it is not at all uncommon that the operation of cutting a train requires 10 minutes. In a case where the rail-
road occupies a crossing for five minutes before a vehicle arrives at the crossing, then starts to [*24] cut the train and
requires 10 minutes to accomplish it, the railroad has subjected the vehicle to five minutes of unnecessary delay; in fact,
it has occupied the crossing for 15 minutes of which five of those minutes could have been avoided and has unnecessar-
ily delayed or disrupted the flow of commerce on the public highways for a period of five minutes.

S.P. asserts that the phrase "to be cut immediately" seemingly may require that the cutting operation be completed
at the time when the train stops which is clearly impossible. Changing the phrase to "shall immediately cause the train
to be cut” will remove any ambiguity.

" The blocking of crossings resulting from switching and setting out and picking up cars in train operations is the
subject of many informal complaints, and, from the evidence and from the briefs appears to be one of the more difficult
problems to solve. The Examiner proposes:

Unless otherwise directed or authorized by the Commission, by agreement, or by a traffic officer at the scene,
whenever a railroad corporation is engaged in setting out cars, picking up cars, or switching, said railroad corporation
shall conduct such operation in a manner that each public [*25] grade crossing shall be cleared following each setout,
pickup, or switch so as to permit standing vehicles and pedestrians at the crossings to proceed over the crossing before
starting the next setout, pickup, or switch.

The railroads take exception to this proposal. They assert switching is a very complicated maneuver, and rarely in-
volves the same movement either at a particular area or in other areas; and that the rigid rule proposed by the Examiner
does not take into consideration the many varfables that occur in switching. As already indicated they suggest a rule
which would provide a time limit of 10 minutes for the railroad to clear a crossing.

It is true that there are many variables in connection with switching and that a switching operation over one cross-
ing at a particular time of day may be acceptable and consistent with the requirements of public convenience and safety
for motor vehicle and pedestrian traffic, whereas at a different time or at a different place that same operation may be
incompatible with the general public interest. Regardless of what type of regulation may be established there will be
need for exceptions to that regulation. It is in the area [*26] of switching that negotiated agreements between the rail-
roads and the public agencies and the cooperation of the industries being served will probably result in a more satisfac-
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tory answer to the blocking problem at individual crossings. The Examiner's proposal has a number of advantages: The
rule is simple of application, it permits the railroad to pursue its switching operation until there are standing vehicles or
pedestrians at the crossing and then it may complete the individual pickup or set out prior to clearing, and it imposes the
burder: of initiating negotiations regarding "problem crossings" upon the railroads which in most instances would be
more knowledgeable concerning the various alternatives that may remove or alleviate the problems at individual cross-

" ings. The great disadvantage, and indeed it appears to be a serious one, is that it would probably necessitate the railroad

negotiating agreements with virtually every local agency in California to cover exceptions that are now tacitly accept-
able. One such example that occurs to us is the switching in industrial areas during evening or early morning hours
when there is little traffic on the streets or roads and there are [*27] numerous avenues around the blocked crossing. In
those circumstances it would appear that the public would be better accommodated by permitting the railroad to conduct
its switching operations unhampered so as to be off of the crossings and away from the area before the commencement
of heavier motor vehicle traffic in the area.

The railroads’ proposal, however, would shift the burden entirely upon the local agencies. It would permit the
blocking of any street, road, or highway for ten minutes at any time of day regardless of the amount of traffic desiring
the use of the crossing uniess there was an exception agreed to by the railroad or imposed by the Commission. It may
reasonably be assumed that in the jurisdiction of every local agency served by a railroad there is at least one crossing the
blocking of which for ten minutes during a particular period of the day would be contrary to public convenience and
safety and conflict with the public interest. In order to be completely assured that such circumstance would not occur
the local agency would have to initiate negotiations towards an agreement.

Either proposal would appear to lead towards agreements between every railroad [*28] and every local agency
where switching operations are performed by the railroad. Of the two proposals the Examiner's proposal provides the
advantage of imposing the burden of initiating negotiations upon the party greater able to alter operations over the
crossing. It would be desirable if there is a middle ground, such as a description of operations by the railroad which
normally would not block any crossing so as to substantially inconvenience or impede other commerce desiring to util-
ize the crossing. Such middle ground is not apparent in the evidence received thus far. The railroads have requested
opportunity to present further evidence; they and the other parties should be afforded opportunity to do so in order that
the described disadvantage of the Examiner's proposal may be lessened.

The Examiner proposes two regulations to provide a traffic officer at the scene of a blocked crossing with adequate
tools to cope with the traffic problems resulting therefrom. He proposes:

‘When requested by a traffic officer at the scene of a blocked crossing the railroad corporation shall furnish said
traffic officer with information concerning the reason that the crossing is blocked, [*29] the approximate period of
time before the train, locomotive, or car blocking the crossing may proceed, the time that will be required to cut the
train to clear the crossing, and the amount of time the crossing would be blocked as a result of recoupling the cut train;
and if requested by the traffic officer at the scene of a blocked crossing the railroad corporation shall furnish him notice
of its intention to recouple a train five minutes before the train is moved to block the crossing for the purpose of recou-
pling.

The effect of the proposal is to require, by a General Order, the railroad to extend to a traffic officer what appears to
be ordinary common courtesy. S.P. in its exceptions declares that under ordinary circumstances the railroad cannot
comply with the suggested regulation in that the railroad employee at the grade crossing would be a brakeman who
would not have the information required to be given the traffic officer. Although the extending of a2 common courtesy is
seldom inappropriate, there is nothing in the record in this proceeding to support the proposition that such regulation is
necessary or desirable. If such type of regulation is desirable, evidence should [*30] be presented to support one.

The Examiner also proposes:

_ Each mailroad corporation shall comply with the directive of a traffic officer at the scene of a blocked crossing re-
garding the movement of a train, locomotive, or car to clear said blocked crossing provided that compliance with such
directive will not endanger the safety of persons or property, and further provided that such directive does not require
the delay of recoupling a train otherwise ready to proceed that has been cut at the direction of a traffic officer at the
scene.

Staff and respondents foresee practical problems in connection with this proposal. Whether their apprehensions
have validity we need not determine at this time. As was stated by Santa Fe in its exceptions, these proposed rules call
for the cooperation between a traffic officer and the train crew in getting a crossing unbjocked as quickly as possible.
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There is no evidence indicating that rules are needed to set forth the maner in which these individuals should cooperate.
No proposals of any sort concerning regulations requiring a train crew to cooperate with a traffic officer were presented
or advocated by any party at the hearings. It may be, [*31] as was suggested by the Examiner, that such rules would
be desirable; but there is no evidence in the record which would support such conclusion.

The Examiner proposes a regulation requiring railroads to respond to written requests of a local agency within a
prescribed period of time.

Within ten days of the receipt of a request in writing by a local agency to a railroad corporation to take certain ac-
tions to alleviate traffic problems resulting from railroad operations at a public grade crossing, said railroad corporation
shall respond in writing to that request and shall therein state whether such request is granted or denied, and if denied
ghall set forth the reasons for such denial and also set forth a description of any other action or actions the railroad can
perform that may assist the local agency in connection with such wraffic problem.

S.P. asserts that the ten-day mandatory requirement for reply is unrealistic. It also points out that there is nothing in
the record regarding the necessity for the proposed regulation. We agree; there is nothing in the record indicating that
local agencies have encountered any difficulties in having their requests given timely consideration [*32] by the rail-
roads.

The Examiner also proposes:

Whenever any railroad corporation enters into an agreement concerning the occupancy of a public grade crossing or
matiers connected therewith said railroad corporation shall comply with the terms and requirements of said agreement.

S.P. states that a more precise statement of the problem involved requires that both parties to an agreement should
observe and follow any agreement rather than single the railroads out for compliance. It suggests:

Whenever any railroad corporation enters into an agreement concerning the occupancy of a public grade crossing or
matters connected therewith, the terms and requirements of said agreement shall control and be complied with by the
parties thereto,

It is important that any regulations to be prescribed provide that whenever there are agreements between the rail-
road and officials of the local agency that such agreements be observed and enforced. There are to be further hearings
in the proceeding so that the adoption of language which would accomplish the desired result is not necessary at this
time,

In What Form or Manner Should Regulations Be Effected?

The Examiner proposes that regulations [*33] be promulgated in the form of a General Qrder. There were no ex-
ceptions. The findings and conclusions in the Proposed Report with respect to that issue are amply supported.

What Procedures, If Any, Should Be Established in Order to Give Effect to Unusual Circumstances at a Crossing or
Crossings That May Justify Regulations Different From Those Prescribed?

Sections 5 and 6 of the Examinet's recommended General Order provide a number of procedural rules with respect
to the filing of applications, petitions, and protests. Even though the record shows that unusual circumstances at indi-
vidual crossings should initially be considered by the parties affected, including the Commission staff, looking towards
individual solutions, it is a fact of life that parties cannot always agree on all things. It must be recognized that railroads
and local agencies, even with the assistance of the staff of the Commission, at times will be unable to enter into an

. agreement with respect to operations over individual crossings. Sections 5 and 6 of the recommended General Order set
forth suggested procedures in the event agreement cannot be attained. There is nothing in the record regarding provi-
sions [*34] for such procedures, nor is there any indication in the record that the established Rules of Practice and Pro-
cedure of the Commission will not be adequate in such circumstances. We find no support for the Examiner's recom-
mendations in this regard.

Should the Regulations Be Enforceable By Local Agencies?
Section 2101 of the Public Utilities Code provides:

"The commission shall see that the provisions of the Constitution and statutes of this State affecting public utilities,
the enforcement of which is not specifically vested in some other officer or tribunal, are enforced and obeyed, and that
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violations thereof are promptly prosecuted and penalties due the State therefor recovered and collected, and to this end it
may sue in the name of the peaple of the State of California. Upen the request of the commission, the Attorney General
or the district attomey of the proper county or city and county shall aid in any investigation, hearing, or trial had under
the provisions of this part, and shall institute and prosecute actions or proceedings for the enforcement of the provisions
of the Constitution and statutes of this State affecting public utilities and for the punishment of [*35] all violations
thereof."

The Examiner recommends that when an apparent violation of a regulation comes to the attention of a local agency
that it inform the Commission by letter. The Commission's-Safety Section upon receipt of that letter would immediately
investigate the matter to determine only whether the thing done or omitted by the railroad was necessary by reason of
safety of operations or federal or state regulations. If that is the case the local agency would be so informed. If the in-
vestigation indicates that safety or regulations were not factors involved, the Commission by resolution would direct the
Secretary to send a letter to the district attorney of the proper county, with a copy to the local agency, stating that it has
been reported by the local agency that the railroad may have violated a general order of the Commission and if the local
agency files a complaint with the district attorney the Commission requests him to consider the complaint and if it is
deemed warranted by him to prosecute an action under Sectin 2110 of the Public Utilities Code.

City of Fremont takes exception to the procedure recommended by the Examiner and asserts that the local police or
[*36] district attorney should be permitted to seek judicial enforcement of any alleged violation without Commission
intervention. S.P. takes exception asserting that the resolution requesting the district attorney to consider a complaint by
the local agency in effect is 2 finding by the Commission after investigation that safety or regulations were not necessar-
ily involved in the things done or omitted by the railroad in connection with the alleged violation. It asserts that such
finding without hearing may be violative of the due process clause. It further asserts that the procedure of requesting
the district attorney to consider the complaint and if deemed warranted by him to prosecute an action for violation of a
Commission regulation concerning blocking of a public grade crossing conflicts with Section 1202(a) of the Public
Utilities Code that has placed exclusive power in the Commission regarding crossing matters, and Section 1219 of the
Public Utilities Code where the legislature declares that the authority and jurisdiction vested in the Commission in-
volves matters of statewide importance and concern.

Section 1202 of the Public Utilities Code, referred to by S.P., provides that [*37] the Commission has the exclu-
sive power to determine and prescribe the manner and terms of installation, operation, maintenance, use, and protection
of each crossing of a public or publicly used road or highway by a railroad and of a street by a railroad. The power con-
ferred under that section is to determine and prescribe regulations. We do not conclude that it places any limitations or
restrictions upon the manner in which those regulations are enforced. For many years the offices of the district attor-
neys have prosecuted misdemeanor actions brought under Section 2110 of the Public Utilities Code for violations of the
provisions of the statute or for violations of orders issued by the Commission. The Commission's Annual Report to the
Governor for the Fiscal year July 1, 1971 to June 30, 1972 shows 81 misdemeanor actions initiated with respect to vio-
lations of the Public Utilities Code or violations of orders of the Commission of which 42 were handled through district
attorney citation and 36 of which resulted in misdemeanor complaints filed.

The conclusion by the Examiner that enforcement proceedings for any violation by railroad corporations of regula-
tions or requirements [*38] governing the occupancy of grade crossings should have prior consent or approval of the
Commission appears to be based upon evidence that the arrest and taking into custody of a member of a train crew by a
local police officer results in a very hazardous and dangerous situation, and upon the fact that there are federal regula-
tions, as well as regulations issued by the Commission, prescribing procedures for the safe operation of trains concern-
ing which the local authorities may not be cognizant. We note also, at Pages 14 and 15 of the Proposed Report:

"The evaluation of conditions to determine when and how a crossing can be cleared safely calls for expertise and is
not merely a judgment that can be made by a man of ordinary prudence. The evaluation of the actions actually taken by
railroad operating personnel in instances of blockings calls for the same expertise. It is not to be expected that local
authorities possess such expertise. The Commission has the power and responsibility to regulate the safety of railroad
operations, and it has the ability to determine whether an action claimed to have been done by reason of safety was jus-
tified or whether such claim is merely a facade [*39] for an irresponsible action."

We have already pointed out that any construction of that paragraph to mean that the evaluation of the action taken
by a railroad with respect to operations on or over a crossing is not one which can or should be made by a court or a jury
would be an interpretation inconsistent with the law in California. We are confident that the railroad corporations oper-
ating in California have counsel qualified and capable of directing the attention of the courts to safety regulations prom-
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uigated by federal authorities and by this Commission, and of providing witnesses qualified to give expert opinions on
issues involving whether an action taken by the railroad was necessary by reason of safety. On the basis of the record
thus far made we can find no good cause why an investigation by the Safety Section is necessary preliminary to a re-
quest to the district attorney that he investigate the matter and, if he deems it to be warranted, to prosecute an action for
a violation.

City of Fremont's suggestion that the local police should be permitted to arrest trainmen at the site of the blocked
crossings gives us pause. The evidence shows that in most instances involving [*40] blocked crossings it is the local
police officer that obtains facts concerning the blocking and the duration of time the crossing is blocked, either from his
own observations or from witnesses at the scene. As the Examiner points out in his report the officers of local agencies
necessarily will become instrumentalities for the policing of the regulations. We are of the opinion that for enforcement
purposes it is necessary that the Commission encourage the local police to provide the necessary information for the
prosecution of violations of the regulations. We are of the opinion, however, that any enforcement procedures that may
be adopted should not authorize a police officer to arrest or take custody of any trainman while the trainman is engaged
in the duty of conducting train operations or switching operations. In the first place, the prevention of the trainman
from pursuing his duties will not quicken the clearing of a crossing blocked by that train but will impede the clearing of
the crossing. Secondly, and more important as the incident related in the Examiner's report demonstrates, the arrest of a
trainman while he is engaged in his duties of operating a train can jeopardize {*41] the safety of persons and property.

We have discussed only the Examiner's recommendation and the exceptions to that recommendation. While the de-
termination by the Commission of the method by which it will enforce the Constitution, the statutes, and its orders is not
a rule making decision requiring a public hearing and is, as the Examiner terms it, an internal function of the Commis-
sion in the exercise of its duties, the parties have a legitimate interest in the matter of the enforcement of regulations
governing the blocking of grade crossings. The Commission does not desire to restrict itself as to enforcement methods
in any given case. In an instance of a flagrant violation uncovered by our staff we may wish to initiate proceedings for
the imposition of penalties and/or contempt under Sections 2107 and 2113 of the Public Utilities Code. We are per-
svaded by this record that proceedings brought under Section 2110 for violations of regulations governing the blocking
of crossings provide the more expeditious and salutary method of enforcement in those cases in which the assistance of
the local agencies would be necessary in the prosecution of violations of the blocking regulations. [*42] In keeping
with the duty of the Commission to see that its regulations are obeyed and enforced, we desire to be informed of all re-
ports of alleged violations, of the initiating of actions by district attorneys, and their results.

We do not adopt the procedure recommended by the Examiner. The Commission staff is directed to present to the
Commission at a further hearing a suggested procedure that would accomplish the aims set forth in the above paragraph.

Summary

It has been shown that the regulations set forth in Resolution No. S-1278 have substantial deficiencies. It has been
shown conclusively that the several proposals for regulations advocated by the Commission staff, by the respondents,
and by the interested parties are not suitable for governing the occpancy of public grade crossings by railroads. The
regulatons recommended by thw Examiner in his Proposed Report in many instances are not supported by the evidence
and in some instances do not have any support from the record as being either desirable or necessary. This record
shows that untoward circumstances, including the obstruction of commerce over the streets and highways of this State,
result from the blocking [¥43] of public grade crossings by railroads, and that statewide public interest and concern
require the regulation by the Commission of the occupancy of public and publicly used grade crossings by railroads for
the purposes of:

(1) Prohibiting any urnecessary or avoidable blocking of public or publicly used grade crossings by stopped trains,
cars, or locomotives, or in the operation of setting out cars, picking up cars, or switching;

(2) Providing for the clearing of any blocked crossing by railroad with minimum delay consistent with the require-
ments of safety and subject to federal and state regulations governing operations by railroad corporations;

(3) Promoting the cooperation and joint action by railroads corporations and local agencies in connection with
problems resulting from the blocking of crossings; and

(4) Providing suitable means whereby any railroad corporation or local agency may obtain relief from the pre-
scribed regulations, or have different regulations provided, in connection with operations over a crossing where local
conditions so require.
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The record does not permit the determination of suitable regulations which will accomplish those purposes. We
conclude that [*44] the submission of this proceeding should be set aside and that further hearings be scheduled at
times and places to be determined for the receipt of additional evidence from which reasonable and suitable regulations
governing the occupancy of public and publicly used grade crossings by railroads can be established and promulgated in
the form of a General Order, and for the further purposes of receiving advice regarding procedural rules that may be
necessary to implement the provisions of the General Order and concerning procedures which will implement enforce-
ment of the reguiations by district attorneys pursuant to Section 2101 of the Public Utilities Code. The Commission
staff is directed to consult with the parties to this proceeding and thereafter prepare for consideration by the Commis-
sion at further hearings:

(a} A suggested General Order providing for the regulation of the occupancy of public and publicly used grade
crossings by railroad corporations;

{b) Suggested procedural rules that may be required to implement the provisions of the General Order; and

(c) Suggested procedures to be followed by the Commuission to implement enforcement of the regulations by the
district [*45] attorney of the proper county or city and county pursuant to the provisions of Section 2101 of the Public
Utilities Code.

The Order Instituting Investigation in this proceeding provided that pending further order each rzilroad corporation
operating in California is ordered to comply with its rules filed pursuant to Commission Resolution No. $-1278. Until
such time as the Commission prescribes different regulations governing the occupancy of public and publicly used
grade crossings by railroad corporations, each railroad corporation operating in California should be ordered to continue
to comply with its rules filed pursuant to Commission Resolution No. S-1278.

This investigation being reopened for further hearing on the issues presented, separately stated findings of fact and
conclusions of law are unnecessary at this time.
ORDER SETTING ASIDE SUBMISSION

IT IS ORDERED that submission of this investigation is set aside and that further hearings be scheduled at times
and places to be determined.

IT IS FURTHER ORDERED that each railroad corporation operating in California shall comply with its rules filed
pursuant to Commission Resolution No. S-1278.

The effective date [*46] of this order shail be twenty days after the date hereof.

Dated at San Francisco, California, this 14th day of August, 1973.

Commissioner William Symons, Jr., being necessarily absent, did not participate in the disposition of this proceed-
ing.

Commissioner D. W. Holmes, being necessarily absent, did not particpate in the disposition of this proceeding.
CONCURBY: Thompson
Legal Topics:

For related research and practice materials, see the following legal topics:
Communications LawU.S, Federal Communications CommissionJurisdictionEnergy & Utilities LawUtility Compani-
esGeneral GverviewTransportation LawRail TransportationMaintenance & Safety
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@ LexisNexis:

D 798393 (City of San Leandro and So. Pac. Transportation Ce,) modified and petition
for rehearing denied.

Decision No. 82932, Case No. 52243
California Public Utilities Commission
1974 Cal. PUC LEXIS 1488; 76 CPUC 714
05/29/74

HEADNOTES: [*1]

[1] CROSSINGS -- COMMISSION JURISDICTION. Determination of the validity of a municipal railroad cross-
ing blocking ordinance is properly within the purview of Commission,

[2] CROSSING -- GRADE CROSSING -- ESTABLISHMENT. One of the issues in a proceeding for authority to
construct a grade crossing is the extent of disruption to the railroad's operation.

3] CROSSINGS -- POWERS OF CITIES. If an incorporated city was organized pursuant to a charter and was so
organized at the time Sec. 23 of Article XII of the California Constitution was adopted, that city would have vested
power to regulate railroad crossing blockings if that were a municipal affair within the meaning of Sec. 5(a) of Article
XI of the Constitution.

[4] CROSSINGS -- POWERS OF CITIES. Where an intercity rather than a purely intracity railroad is involved
and where a street crossing interferes with the operation and use of the railroad, the matter ceases to be a municipal af-
fair and because one of statewide concern.

[5] RAILRQADS -- COMMISSION JURISIDICTION -- TRAIN SPEED. Several cases have held that the regula-
tion of train speeds through a city is in the area of municipal affairs and that local ordinances [*2] of charter cities deal-
ing with train speeds are valid, Since none of these cases involved the Commission or Commission regulations, nor was
there any discussion of Sec. 1202(a) or 1219, the Commission is of the opinion these cases must either be limited to the
situation where no interference with railroad operations is caused by the local speed ordinance or they no longer accu-
rately state the law.

[6] MUNICIPALITIES -- COMMISSION JURISDICTION. The concept of "municipal affairs” as set forth in Sec.
5(a) of Article XI of the California Constitution is a changing and flexible concept and is only to be applied to those
matters which are of strictly local interest, with any doubt being resolved in favor of State regulatory power.

[7] CROSSING -- COMMISSION JURISDICTION. The regulation of street crossmgs over railroads and the man-
ner in which railroad trains proceed through or block those street crossings is a matter of statewide concern and is there-
fore solely within the regulatory jurisdiction of the Commission.

[8] CROSSINGS -- POWERS OF CITIES -- CROSSING -- BLOCKING ORDINANCES. Since local govern-
ments have no power to regulate crossing blockings, it is unnecessary to consider [*3] whether there exists a conflict
between local and state regulations on the subject. Local ordinances affecting crossing blockings are void as a matter of
law.

[9] COMMISSION -- JURISDICATION -- DELEGATION OF AUTHORITY. Under Sec. 2101 of the Public
Utilities, Code. Commission has ample authority to delegate to a local district attorney the authonty to enforce any
Commission rules or regulations concerning crossing blocking:

PANEL: Symons, William; Moran, Thomas; Holmes, DW
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QOPINIONBY; Sturgeon, Vernon L

OPINION:
OPINION AND ORDER DENYING REHEARING

By Decision No. 79893 issued April 4, 1972, the Commission authorized the City of San Leandro (City) to con-
struct a crossing at grade over the tracks of the Southern Pacific Transportation Company (SP) at Farallon Drive. SP's
petition for rehearing was denied by Decision No. 80206 issued June 27, 1972. However, upon further consideration
the Commission ordered the proceeding reopened for the taking of additional evidence (Decision No. 80764 issued No-
vember 21, 1972). One day of hearing was held on March 13, 1973, and the Commission again authorized the City to
construct the crossing at grade at Farallon Drive (Decision No. 82182 issued November 27, 1973). [*4] SP now re-
quests a rehearing of that decision and the opportunity for oral argument before the Commission.

After a careful consideration of the numerous grounds for relief presented by SP we are of the opinion that they are
not sufficient to warrant a grant of rehearing or oral argument. Therefore, we will deny the petition for rehearing and
oral argument. However, one matter raised by SP does merit discussion and requires us to modify our opinion in certain
respects.

SP contends that the Commission has erred in applying the City's Ordinance No. 866 N.S. nl to the proposed cross-
ing at Farallon Drive. SP urges the Commission, as it has throughout this proceeding, to rule that the local ordinance is
null and void as a matter of law. In the initial hearings the Examiner ruled that such a determination need not be made in

. an application proceeding such as this. In Decision No. 82182, issued November 27, 1973, which granted the authority
to construct the crossing at grade, we stated that while it was not necessary or appropriate to determine the validity of
the local ordinance the Commission should determine the reasonableness of applying the local ordinance to the pro-
posed crossing. [*5] Upon review of SP's petition for rehearing and the applicable law, we are of the opinion that a
determination of the validity of the San Leandro ordinance was necessary in this case, and, based on that review, we
have determined that the City's Ordinance No. 866 N.S. is void as a matter of law. (See also our decision of this date in
Case No. 9199 involving an ordinance of the City Of Pittsburg and in Application No, 52982, et al., involving the terms
of franchises issued by the County of Los Angeles.)

nl The ordinance reads, in pertinent part, as follows:

"It shall be unlawful for inter-urban or other railway trains to be operated in such manner as to prevent the
use of any street for purposes of travel for a period of time longer than five (5) minutes."

[1]12] Determination of the validity of the City's crossing blocking ordinance is properly within the purview of the
Commission. Where the determination of legal issues in a proceeding is incidential to or necessary for the exercise of
the Commission's regulatory power, it will make that determination. n2 Indeed, where the issues are mainly within the
ambit of the Commission's regulatory jurisdiction it has primary jurisdiction [¥6] to proceed with the determination of
the issues. n3 One of the issues in a proceeding for authority to construct a grade crossing is the extent of disruption to
the railroad's operation. The City's crossing blocking ordinance provides for a flat 5 minute limitation on the time a
train may block a crossing. SP presently operates throughout the state pursuant to Commission Resolution No. $-1278
which provides a 10 minute period with certain exceptions. Whether or not the City's ordinance will apply to the pro-
posed crossing will determine the extent to which the railroad's operations are disrupted. If the City's ordinance is void
it may not be applied to the crossing in issue. Therefore, a determination of the validity of the City's ordinance is proper
here.

n2 Pomona Valley Tel. & Tel. Union, 1 Ca. R.R.C. 362 (1913); Pacific Gas & Electric Company, 33 Cal.
R.R.C. 484 (1929); Oakland Antioch and Eastern Ry. v. Northern Electric Ry., 4 Cal. RR.C. 1155 (1914).

n3 Northwestern Pacific R.r. co. v. Superior Court of Humboldt County 34 Cal. 2d 454,458 (1949).

The Commission’s authority to regulate and supervise public utilities is derived from Section 23 of Article [*7] X1
of the California Constitution which provides in part that:

"The Railroad Commission shall have and exercise such power and jurisdiction to supervise and regulate public
utilities, in the State of California, and to fix the rates to be charged for commodities furnished, or services rendered by
public utilities as shall be conferred upon it by the Legislature, and the right of the Legislature to confer powers upon
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the Railroad Commission respecting public utilities is hereby declared to be plenary and to be unlimited by any provi-
sion of this Constitution. From and afier the passage by the Legislature of laws conferring powers upon the Railroad
Commission respecting public utilities, all powers respecting such public utilities vested in boards of Supervisors, or
municipal councils, or other governing bodies of the several counties, cities and counties, cities and towns, in this State,
or in any commission created by law and existing at the time of the passage of such laws, shall cease so far as such
powers shall conflict with the powers so conferred upon the Railroad Commission; provided, however, that this section
shall not affect such powers of control over public utilities [*8] as relate to the making and enforcement of Iocal, police
sanitary and other regulations, other than the fixing of rates, vested in any city and county or incorporated city or town,
as, at an election to be held pursuant to law, a majority of the qualified electors of such city and county, or incorporated
city or town, voting thereon, shall vote to retain, and until such election such powers shall continue unimpaired; but if
the vote so taken shall not favor the continuation of such powers they shall thereafter vest in the Railroad Commission
as provided by law; . .. "

H

The section provides that the Legislature may confer upon the Commission broad powers to regulate public utilities
and that after the Legislature has done so the powers of cities and counties relating to utilities shall cease to the extent
they conflict.

The Legislature, pursuant to Section 23 of Article XII of the Constitution, has enacted a comprehensive scheme of
regulation of the railroads of this state. In addition to regulation of rates and service the Commission is given broad
powers to regulate railroad crossings in Sections 1201-1232 of the Public Utilities Code. Section 1201, 1202, and 1219
provide: [*9]

"1201. No public road, highway, or street shall be constructed across the track of any railroad corporation at grade,
nor shall the track of any railroad corporation be constructed across a public road, highway, or street at grade, nor shall
the track of any railroad corporation be constructed across the track of any other railroad or street railroad corporation at
grade, nor shall the track of a street railroad corporation be constructed across the track of a railroad corporation at
grade, without having first secured the permission of the commission. This section shall not apply to the replacement of
lawfully existing tracks. The commission may refuse its permission or grant it upon such terms and conditions as it pre-
scribes.

"1202. The commission has the exclusive power:

{a) To determine and prescribe the manner, including the particular point of crossing, and the terms of installation,
operation, maintenance, use, and protection of each crossing of one railroad by another railroad or street railroad, and of
a street railroad by a railroad, and of each crossing of a public or publicly used road or highway by a railroad or street
railroad, and of a street by a railroad or [*10] vice versa.

(b) To alter, relocate, or abolish by physical closing any such crossing heretofore or hereafter established.

(c) To require, where in its judgment it would be practicable, a separation of grades at any such crossing heretofore
or hereafter established and to prescribe the terms upon which such separation shall be made and the proportions in
which the expense of the construction, alteration, relocation or abolition of such crossings or the separation of such
grades shall be divided between the railroad or street railroad corporations affected or between such corporations and
the State, county, city, or other political subdivision affected.”

"1219. The Legislature declares that Sections 1201 to 1205, inclusive, are enacted as germane and cognate parts of
and as aids to the jurisdiction vested in the commission for the supervision, regulation, and control of railroad and street
railroad corporations in this State, and the Legislature further declares that the authority and jurisdiction thus vested in
the commission involve matters of state-wide importance and concern and have been enacted in aid of the health, safety,
and welfare of the people of this State."

Itis [*11] important to note that both Section 23 of Article XII and the above code sections deal with the power to
regulate and not with specific regulations. The power of the Commission to regulate railroad crossings generally has
been upheld on numerous occasions. (Civic Center Assn. of L.A. v. Railroad Commission (1917) 175 Ca. 441, 450-53;
City of San Mateo v. Railroad Commission (1937) 9 Cal.2d 1, 7, 10; Union City v. Southern Pacific Co. (1968) 261
Cal. App.2d 277, review denied, June 11, 1968.)

However, Section 23 contains a proviso which states that local powers relating to utilities which are "vested", ex-
cept for the fixing of rates, should continue unimpaired unless surrendered by vote of the people of the City. Ifa city
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has "vested” powers with regard to regulation of utilities it is free to exercise that power even if it conflicts with power
of the Commission.

Thus, in order to determine whether the City's ordinance is valid, it is necessary to examine what is meant by the
term "vested” powers. Guidance is provided by the opinion of the California Supreme Court in the case of City of San
Mateo v. California Railroad Comm., supra. n4 That case arose out of [*12] a decision of the Commission which or-
dered the closing of several street crossings over railroad tracks in the city of San Mateo. The city argued that it had
"vested" powers relating to the establishment and maintenance of streets within the city, that its power includes estab-
lishment of grade crossings, and that the Commission was therefore without power to order the closing.

n4 See alsc City of Mountain View v. Southern Pac. R.R. Co. , 1 Cal. App.2d 317 (1934).
The Court, having reviewed the authorities, concluded that:

"From the history of the proviso in question and its relation to other provisions of the Constitution, it must be con-
cluded that the term 'vested' as used in the proviso, referred to powers of control over public utilities (1) such as related
to the making and enforcement of local, police, sanitary and other regulation in chartered cities (other than the fixing of
rates); (2} such as related to municipal affairs; and (3} such as had been assumed by such cities by appropriate charter
provision. This was the holding, and properly so, in Mountain View v. Southern Pac. R.R. Co., (1934) 1 Cal. App. (2d)
317 [36 Pac.(2d) 650].

"The history and context [*13] of the proviso in section 23 also indicate that the reservation to cities therein con-
tained was intended to relate to such powers of control as were vested in cities at the time the proviso was adopted.
[1911]" (City of San Mateo v. Railroad Comm., supra, 9 Cal.2d at 8.) San Mateo was not incorporated until after 1911
and the Court therefore held that it had no "vested" powers relating to public utilities.

[3] San Leandro is an incorporated city organized pursuant to a charter and was so organized at the time the proviso
in Section 23 of Article XII was adopted. The city therefore would have "vested" power to regulate crossing blockings
if that were a municipal affair within the meaning of Section 5(a) of Article XI of the Constitution. nS

n5 Sec. 5(a) of Art. XI is substantially a restatement of Sec. 8(j} of Art. XI which was in effect until 1970.
Sec. 5(a) provides:

"Sec. 5. (a) It shall be competent in any city charter to provide that the city governed thereunder may make
and enforce all ordinances and regulations in respect to municipal affairs, subject only to restrictions and limita-
tions provided in their several charters and in respect to other matters they shall be subject to general laws. City
charters adopted pursuant to this Constitution shall supersede any existing charter, and with respect to municipal
affairs shall supersede all laws inconsistent therewith.”

[*14]

[4] The early cases in this area, while recognizing the Commission's power to regulate crossing blockings, re-
spected the distinction between matters of statewide concern and municipal affairs. In City of Los Angeles v. Central
Trust Co., 173 Cal. 323 (1916), the Supreme Court held that the Commission's power to regulate railroad crossings pur-
suant to Section 43, n6 a predecessor to Section 1201, did not apply to the opening of crossings over railroad tracks
within the city of Los Angeles. It stated the opening of streets across existing railroads within the city was a municipal
affair and that the provisions of the city charter with respect thereto are paramount to the general laws of the state. One
year later, in Civic Center Assn. of L.A. v. Railroad Commission, supra, the Court held that the Commission had exclu-
sive power to require railroads to construct subways and overpasses at sireet crossings in the city of Los Angeles. The
Court distinguished the Central Trust case on the ground the city's action in the earlier case concerned 2 municipal af-
fair (the extension and improvement of city streets) over which its power was "vested” in its charter, while in the [*15]
Civic Center case the Commission was directing the railroad to take certain actions with respect to separation of grade
crossings. The Court made it clear that where an intercity rather than purely intracity railroad is involved and where the
street alteration interferes with the operation and use of the railroad, the matter ceases to be a municipal affair and be-
comes one of statewide concern. (175 Cal. at 453-454.)

n6 Stats. 1911, p.18; Sec. 43 contains substantially the same language as now contained in Section 1201,
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The question of whether the extension of a city street across a railroad track is a municipal affair arose again in
Northwestern Pacific R.R. Co. v. Superior Court of Humboldt County, supra, note 3. There, the Court again distin-
guished the Central Trust case on the ground that the extension would interfere with railroad operations. The Court
stated:

"If the proposed crossing, . . ., would substantially interfere with the use of the facilities of the utility, then the mat-
ter becomes one of statewide concern, rather than a 'municipal affair’ and the commission has exclusive jurisdiction to
make the primary determination of the necessity and advisability [*16] of the change.” (34 Cal.2d at 458.)

[5] Several cases have held that the regulation of train speeds through a city is in the area of municipal affairs and
that local ordinances of charter cities dealing with train speeds are valid. (Switzler v. Atchison Topeka & Santa Fe Ry.
Co., 104 Cal. App. 138 (1930), Schultheiss v. Los Angeles Ry. Corp. , 11 Cal.App. 2d 525 (1936), and Wright v. Los
Angeles Ry. Corp. , 14 Cal.2d 168, (1939).) In each of these cases the issue arose in the context of a negligence suit
against a railroad wherein the plaintiff sought to establish negligence by proving violation of a local train speed ordi-
nance, In each case the local ordinance was held to be a valid exercise of the "vested" powers of a charter city. In none
of the cases was the Commission involved in any way nor did there exist any Commission regulations relating to train
speeds at that time. There was no allegation that the local ordinances in any was interfered with railroad operations in
the cities. None of the cases discussed sections 1202(a) or 1219 which indicate that the Commission has the exclusive
power to prescribe the terms of "operation” and "use” of street crossings [*17] and that such regulation involves "mat-
ters of statewide importance and concem”.

The Commission is of the belief that these cases either must be limited to the situation where no interference with
railroad operations is caused or could be caused by the local speed ordinance, or, they no longer accurately state the law.

[6] The concept of "municipal affairs” as set forth in section 5(a) of Article X1 is a changing and flexible concept.
In the case of Pac. Tel. & Tel. Co. v. City & County of S.F., 51 Cal.2d 766 (1959) the Supreme Court stated:

"It is likewise settled that the constitutional concept of municipal affairs is not 2 fixed or static quantity. It changes
with the changing conditions upon which it is to operate. What may at one time have been a matter of local concern
may at a later time become a matter of state concern controlled by the general laws of the state.”" (at 771.} (Citations
omitted.)

It is only to be applied to those matters which are of strictly local interest and any doubt is to be resolved in favor of
state regulatory power. (Irans World Airlines v. City & County of San Francisco. 228 F.2d 473, 475 (1955); citing Los
Angeles Ry. Corp. v. City [*18] of Los Angeles, 16 Cal.2d 779, and Civic Center Ass'n. of Los Angeles v. Railroad
Comm., 175 Cal. 441.)

This Commission has on numerous occasions struck down local speed ordinances when, after hearing, we deter-
mined that they constituted an interference with statewide railroad operations. (City of Brentwood, 49 Cal. PUC 47
(1949), City of Belmont, 71 Cal.PUC 181 (1970), and City of Turlock , 62 Cal. PUC 524, (1964).) Each of our decisions
accomplished the result without comment on the validity of the local ordinance. However, in the City of Turlock case
the city's petition for writ of review was denied by the Supreme Court. n7 The city argued to the Court that the speed of
trains through a city or town is a municipal affair and therefore solely with the power of the city to regulate. Although
the Commission noted in its brief to the Court that Turlock was a general law city, we rested on the broader ground that
all matters relating to the regulation of railroads in this state are solely and exclusively within the Commission's juris- .
diction. (Article XII, Section 23 and Code Sections 1202 and 1219.) It is a fair reading of the Court's denial of the writ
to [*19] state that this ground was affirmed,

n7 S.F. No. 21934, filed December 29, 1964, denied June 16, 1965. Denial of review by the Supreme Court
is a ruling on the Peoples v. Western Airlines, Inc., 42 Cal.2d 621. 630 (1954).

[7] There can no longer be any doubt that the regulation of street crossings over railroads and the manner in which
railroad trains proceed through or block those street crossings is a matter of statewide concern and is therefore solely
within the regulatory jurisdiction of the Commission. (Union City v. Southern Pacific Co., supra, City of San Mateo v.
Railroad Comm., supra; City of San Bernardino v. Railroad Comm., 190 Cal. 562 (1923); Civic Center Assn. of L.A. v.
Railroad Comm., supra; Northwestern Pacific R.R. v. Superior Court of Humboldt County, supra.) [8] No city, whether
incorporated pursuant to a charter or organized as a general law city, has any power to regulate these activities of rail-
roads. Since we hold that local governments have no power to regulate crossing blockings it is unnecessary to consider
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whether there exists a conflict between local and state regulations on the subject. Local ordinances affecting crossing
blockings [*20] are void as a matter of law.

One further point in the petiﬁon for rehearing filed by SP merits discussion. SP argues that the Commission, in De-
cision No. 82182, has unlawfully delegated its authority to enforce its orders. It refers to ordering paragraphs 8 and 9
which state:

"8. The city of San Leandro shall not apply its ordinance No. 866 N.S. to the Farrallon Drive crossing except be-
tween the hours of 7:00 a.m. and 8:00 p.m.

"9. The city of San Leandro shall not apply its ordinance No. 866 N.S. to the Lewelling Boulevard crossing after
the opemng of the Farallon Drive crossing, while the Lewelling Boulevard crossing remains in its present state of de-
velopment.”

SP asserts that such action violates the provisions of Section 2104 which provide that actions brought to recover
penalties shall be commenced and prosecuted by the attorney of the Commission. This argument ignores Section 210}
which requires the Commission to ensure that the provisions of the Constitution and statutes affecting public utilities are
enforced, and which, to that end, provides:

"Upon the request of the commission, the Attorney General or the district attorney of the proper county or city and
county [*21] shall aid in any investigation, hearing, or trial had under the provisions of this part, and shall institute and
prosecute actions or proceedings for the enforcement of the provisions of the Constitution and statutes of this State af-
fecting public utilities and for the punishment of all violations thereof."

[9] Ordering paragraphs 8 and ¢ will be changed consistently with our opinion herein. However, the Commission
wishes to make it clear that we have ample authority in Section 2101 to delegate to a local district attorney the authority.
to enforce any Commission rules or regulations concerning crossing blocking.

In view of the opinions expessed herein the following amendments and deletions to the findings of fact and conclu-
stons of law in Decision No. 82182 are appropriate.

IT IS ORDERED that the following amendments to Decision No. 82182 be made:
Findings:

15. 8.P. will experience some delay in operations due to the necessity to clear the Farallon Drive crossing to com-
ply with Commission Resolution S-1278. These delays are due primarily to the following factors:

a. A train which could now fit onto the drill track between Fairway Drive and the clear point at the end [*22] of
the drill track will have to be either cut to clear Farallon or moved south of Farallon, if such train exceeds the storage
space between Fairway and Farallon.

b. Some switching movements from the various industries onto the drill track will be affected since some such
movements will have to be backed southward to clear Farallon Drive.

¢. Northbound trains which stop south of Farallon (Drive (1.e,, those which it is undersirable to cut at Farallon
Drive pending further movement) will have to travel an additional 2,900 feet to reach the Mulford yard.

d. Southbound trains picking up or sefting out cars onto the drill track by way of the southern entry to it (north of
the flood control channel) will, at times, have to be cut at Farallon Drive, or if less than 43 cars, left north of Farallon,
entailing an additional movement of the cars to or from the clear point on the drill track.

19, Deleted.
20. Deleted.

Ordering Paragraphs

8. Upon completion of the crossing Southern Pacific Transportation Company shall operate its trains in a manner
consistent with the provisions of Commission Resolution No. $-1278.

9. Deleted.




Page 7
1974 Cal. PUC LEXIS 1488, *; 76 CPUC 714

IT IS FURTHER ORDERED that Decision No. 82182 [*23] is hereby affirmed in all other respects not inconsis-
tent with our opinion herein, and that SP's petition for rehearing and oral argument is hereby denied.

The effective date of this order shall be the date hereof,
Dated at San Francisco, California, this 29th day of May, 1974.

Commissioner J.P. Vukasin, Jr., being necessarily absent, did not participate in the disposition of this proceeding.
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